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Foreword 


We are deeply grateful to Justice 
Rama Jois for allowing us to publish the 
address he delivered on 10" August 
1999 on the occasion of Rev. M.A 
Thomas’s 86" Birthday, as a brochure of 
The Human Rights Institute functioning 
under Vigil India Organisation. One of 
the objects of the Institute is to bring out 
brochures about human rights. The topic, 
“Human Rights and Indian Values”, / 
chosen by Justice Rama Jois is one of t 
great importance and it most 
comprehensively covers the field showing that from ancient times Indian 
tradition has espoused the cause of human rights in all spheres of life, 
going in to meticulous detail including rights of persons in captivity, 
rights of those defeated in war, rights of women, and the rights of 
labourers and farmers. It is shown that the outlook has been to think of 
humanity as a whole and how happiness of every human being is a 
fundamental right and comprehends all basic rights categorised as 
fundamental rights in modern times and it is the duty of those in authority 
to protect it and promote it. The address also demonstrates how our 
Supreme Court has drawn support from the ancient sources. 


Justice Rama Jois, apart from being a highly respected jurist, having 
been a distinguished member of the Bar and the Bench, himself has 
made significant contribution to the cause of human rights by not only 
appearing in numerous cases involving human rights but also suffering 
imprisonment during emergency period. 


The address is a most valuable contribution to the human rights 
literature. 


(Justice) Nittoor Srinivasa Rau 
Chairman 
Institute of Human Rights. 


Human Rights 


Indian Values — 
Ancient 
and Modern 


| feel greatly honoured by the invitation extended to me by Vigil 
India Movement to deliver a lecture on the occasion of the 86" birth 
anniversary of Rev. M.A. Thomas, founder of the Ecumenical Christian 
Centre and the Vigil India Movement. Though | had the opportunity 
of delivering a lecture on Ancient Indian Judicial and Constitutional 
System at the Ecumenical Christian Centre when | was a Judge of the 
Karnataka High Court, | did not have the personal acquaintance of Rev 
Dr. M.A. Thomas. After | accepted the invitation to deliver this lecture, 
| secured literature which throws light on the life and work of Rev. 
M.A. Thomas. After going through the same, | was thrilled to know 
that he was one of the finest sons of Mother India, who possessed the 
greatest and noble human qualities. He was a great patriot, humanist, 
secularist and crusader for democratic values and human rights. He 
was a man of indomitable courage and integrity and had a sense of 
social commitment. 
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He respected all religions 
and did not agree with the 
claim of any person belonging 
to any religion that his religion 
was superior or that it alone 
leads to salvation. This great 
quality of his head and heart 
can best be understood by 
knowing his own words. He 
said: 


Each religion should share its unique qualities with others. 
Then, unknowingly as it were, we would become richer in 
our understanding of God. This is a mission to be undertaken 
with the greatest amity and humility. It is not to be done with 
an air of haughtiness based on the premise that we are nearer 
to God than others. That there are many religions should be 
accepted not only as a fact but as an ideology. No particular 
religion is the custodian of all the truth. The arrogant attitude 
that ‘I alone know the full truth, others know only half-truths’ 
should be abandoned altogether. Whoever be it that we come 
across, God will communicate to us through that friend. The 
faith and experience of that friend would make us richer and 
stronger. Terms like “Uniqueness”, “Superiority”, “final 
revelation of truth” are being slowly abandoned. 


People should have the freedom to follow any religion and 
worship in any manner they choose. It is none of our business 
to sit in judgement over others’ faith. The old concept that 
those outside the church parish is unchristian and unbiblical. 
We must appreciate the patience and forbearance shown by 
people of other faiths in the face of Christian intolerance and 
effrontery. 


The above views bring forth his large heartedness and secure respect 
for all religions. His respect for the religious sentiments of others is 
also reflected in the appeal issued by him on 30" November 1991. 
The relevant portion reads: 


Taking all the factors into consideration, in utmost humility, 
we want to make a proposal, hoping that it will not give offence 
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to anyone. Our 
proposal does not 
arise out of any 
partisan spirit at all. 
It comes out of our 
genuine concem for 
the peaceful co- 
existence of all 
communities and 
the welfare of our 
nation. 


Our request is that our Muslim brothers should sympathetically 
understand the intensity of Hindu religious sentiments and, 
with real courage, allow the Hindus to build the proposed 
temple in Ayodhya without any pre-conditions. 


It is for the Hindu brethren to express their gratitude if such 
an offer is made. If this happens, a national day of thanksgiving 
can be observed all over the country, all communities coming 
together to celebrate the event. 


Had this appeal been respected, it would have achieved everlasting 
friendship and love and goodwill between the Hindus and Muslims, 
and would have put an end to the feeling of mistrust, and would have 
avoided the unfortunate and tragic incident of 6 December 1992 and 
its disastrous consequences. 


Rev. M.A. Thomas was terribly upset with the declaration of 
Emergency of 26" June 1975 by the then Prime Minister, Mrs. Indira 
Gandhi, and flagrant violation of human rights during that period. All 
of you are aware of the darkest deeds perpetrated during this period 
and the worst violation of human rights, when the greatest of patriots 
like Jayaprakash Narayan, Morarji Desai, Atal Behari Vajpayee and many 
others were detained on the ground that they were dangerous to the 
security of India. | as an Advocate had filed more than 90 habeas corpus 
petitions, including those of Atal Behari Vajapayee, L.K Advani, Madhu 
Dandavate and Shyam Nandan Mishra, who were arrested at Bangalore 
on 26" June 1975, when they were here to attend a Parliamentary 
Committee meeting, violating the privileges of Parliament Members 
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and in gross violation of human rights. During the pendency of the 
writ petition of L.K. Advani, | took an interim order from the High Court 
that Mr. Advani be taken to Ahmedabad to file nomination papers for 
the Rajya Sabha. For this act of discharging my duty as an Advocate 
| was sent to jail for 13 months and one of the Judges [Mr. Justice D.M. 
Chandrasekhar] who gave the order was transferred to Allahabad and 
the other Judge [Mr. Justice M. Sadananda Swamy] to Guwahati. 


It was after this darkest period, in the post-Emergency era that Rev. 
M.A. Thomas founded Vigil India Movement as he felt that the crusade 
for human rights has to be a continuing one. His desire was that members 
of Vigil India Movement should selflessly strive to project the voice 
of the people and generate public opinion in favour of human rights 
which alone acts as the greatest check on dictatorial tendencies. 


Serampore college, Serampore, conferred on him the unique degree 
of Doctor of Divinity [honouris causa] on February 2, 1991 in recognition 
of his contribution to practical ecumenism in India and his concern 
for justice, communal harmony and human dignity, and awakening 
interest in these areas among the people of India. 


He was greatly worried about dehumanisation of human beings the 
world over, and in this regard he said thus: 


However in many countries humans are being dehumanised 
~some blatantly and others more subtly in the name of public 
order, peace, race, religion, caste, sex, ethnic origin, opinion 
and what not. Those who have campaigned and clamoured 
for human rights do not exhibit much prick of conscience 
in disregarding the oaths they have taken once they achieve 
political power. 


The struggle for human rights on the world level, national level and 
local level is unending in nature. This has to be accelerated in every 
conceivable manner. Human rights can never be taken for granted. 
Under every political system, economic and social order, there will 
be encroachments on the privileges and rights of many citizens. Some 
humans will always try to dominate over other humans. Therefore, 
there should not be any awakening of the struggle for human rights. 
Vigilance is a must. 
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At this juncture it is appropriate to quote what Mr. Justice K.S. Hedge 
had said in the Supreme Court judgement in the historic Keshavananda 
Bharati case. 


Human freedoms are lost gradually and imperceptibly and 
their destruction is generally followed by an authoritarian rule. 
That is what history has taught us. Struggle between Liberty 
and Power is eternal. Vigilance is the price that we, like every 
other democratic society, have to pay to safeguard the 
democratic values enshrined in the Constitution. 


Our Constitutional plan is to eradicate poverty without the destruction 
of individual freedoms. 


| am glad that Vigil India Movement is carrying on the struggle for 
preserving and protecting human rights and doing its best to fulfill the 
ideals of Rev. M.A. Thomas. 


After studying the life and work of Rev. Dr. M.A. Thomas, | thought 
“Human Rights — Indian Values, Ancient and Modern’ is the appropriate 
subject for the lecture to be delivered on his 86" birthday. | make 
obeisance to the great soul and commence my lecture on that topic. 


The twentieth century is coming to a close. The achievement of 
man in science during this century is astounding. The fastest conveyance 
by road, water and air and the fastest communication by means of the 
telephones, the radio, and the television, which are not even dreamt 
of in the beginning of the century have become a reality. Innumerable 
articles for luxurious living and securing physical enjoyment and comfort 
are designed, produced and manufactured. At the same time, arms 
and ammunition primarily intended for self-protection of nations are 
being manufactured and stored on such a large scale that these are 
sufficient to destroy weak nations. Apart from this they are being used 
by human beings for terrorist activities, destruction of fellow human 
beings, onslaught on women, hijacking of planes etc., Causing misery 
to many. The television and newspapers are full of reports of such 
activities. 


It is again this century, when man boasts of modern civilization and 
about his astounding achievements, that has witnessed the worst kind 
of violation of human rights. To illustrate, the two World Wars in which 
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hundred of thousands were killed, the mass genocide of Jews and the 
killing of millions and rape of women which took place before and 
after the partition of India. Hijacking and destruction of aircraft with 
all their passengers and mass killings of innocent people have taken 
place. Thus violation of human rights on a large scale has also become 
the distinctive mark of the twentieth century. 


Many human beings are becoming more and more inhuman. Most 
of these persons are supposedly educated. The recent incident of torture 
and mutilation of bodies of Indian soldiers fighting to protect the 
boundaries of their motherland is horrifying. No doubt killing enemy 
soldiers is part of the game of war. But subjecting them to physical 
and 'mental torture is inhuman. 


Therefore, the topic of human rights has become a matter to which 
top priority has to be given by all the nations of the world so that at 
least the 21st Century becomes the century of respect for human rights. 
In this regard, we get ample guidance and inspiration from ancient Indian 
values. 


In the Constitution of India, drafted after India secured political 
independence, its founding fathers incorporated all basic human rights 
in the form of Fundamental Rights to which | shall make reference at 
appropriate place. Not only that, even the right to move the highest 
court of the country, straight away for enforcement of the Fundamental 
Rights when they are violated by the State or its authorities was itself 
made a Fundamental Right under Article 32. As our Constitution was 
drafted after the Universal Declaration of Human Rights by the United 
Nations on 10th December 1948, it is generally believed that they were 
bdrrowed from there and incorporated as fundamental rights in our 
Constitution. The truth, however, is that the Bharatiya values regarding 
human rights perhaps have the oldest pedigree. Rigveda, which is 
regarded as the oldest document, declares that all human beings are 
equal and they are brothers. The Atharva Veda declares that all human 
beings have equal rights over water and food [natural resources]. The 
Vedas including Upanishads [Shruti], were the primordial source of 
Dharma which is a compendious term for ‘Code of Conduct’, the 
observance of which was regarded as essential for securing peace and 
happiness to individuals and the society as well, and they protect human 
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rights. Non-violence was regarded as the highest rule of Dharma [Ahimsa 
Paramo Dharma]. It is an article of faith in Indian culture. It is in 
our blood. This one ideal is sufficient to protect all human rights all 
over the world. This aspect is pointed out by the Supreme Court of 
India thus: 


These fundamental rights represent the basic values cherished 
by the people of this country since the Vedic times and they 
are calculated to protect the dignity of the individual and create 
conditions in which every human being can develop his 
personality to the fullest extent [1978 [1] S.C.C. 248 (P-277)]. 


RIGHT TO HAPPINESS 


A mark of distinction of the concept of human rights that has evolved 
as part of Bharatiya cultural values, has been that every human being 
has the right to happiness which is the most comprehensive human 
right within which all human rights are merged or covered. It is an 
all inclusive human right. This highest ideal of human life evolved 
in India, is incorporated in a short but meaningful manner in the most 


popular prayer: 
aa Sar ARaat Faq | 
SARVE JANAHA SUKHINO BHAVANTU 
Let all people be happy 


How to secure the right to happiness and avoid manmade miseries 
has been an important question for all right thinking persons since ages. 
After an indepth study of human nature, an attempt was made in this 
land to find solution to the eternal problem confronting the human race. 


As a result, the ideal that all should be happy, was placed before 
all individuals, and a code of conduct to be observed by every individual 
in every sphere of human activity was laid down in order to fulfill that 
ideal. It is this code of conduct or DUTIES which is collectively called 
Dharma. This ideal was incorporated in the following most ancient 


prayer: 
wate Oar: Gay Ga Gq sat 
aa Va Wag AT HIAVgsa AAS | | 
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SARVEPI SUKHINAHA SANTU 
SARVE SANTU NIRMAYAHA 
SARVE BHADRANI PASHYANTI 
MA KASCHID DUKHA BHAGBHAVET 
Let all be happy 
Let all be free from diseases 
Let all see auspicious things 
Let no body suffer from grief 


This ideal was incorporated as a constitutional mandate for every 
State in this land under “Rajadharma”, the constitutional law of ancient 
India. Arthasastra written around 300 BC by Kautilya, who was the 
Prime Minister of Mauryan Empire, is an authoritative work on 
Rajadharma. \t emphatically declared the right to happiness of all 
individuals and the duty of the king [Ruler] to protect that right. The 
said verse reads: 


WIGS TS Use Wirt a fed fer 
Tae fet Tar WS ¢ fra teas 


In the happiness of the people lies the king’s happiness. 
In their welfare his welfare; 
Whatever is in his own interest, the king shall not consider as good but; 


Whatever is in the interest of his people, the king shall consider as good. 
[Kautilya p. 39 -— p. 42 - S] 


The King [the State] was required to conform to the above rule of 
Rajadharma and act only in the interests of the people and not according 
to his like or dislikes or whims and fancies and secure happiness to 
all. 


This directive given to the Rulers [kings] in ancient India was by 
and large obeyed by the rulers. In this regard the great historian, R.C. 
Majumdar, has stated thus: 


The duty of the king was clearly defined in the Shastras 
el ” It would have created as much sensation in those 
days if the king had failed in his duties as would follow the 
violation of people’s rights in modern days. [Ancient India 
pp.154-155]. 
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To secure happiness to all the individuals was regarded as the highest 
duty of the rulers. In this regard, the message given by Sri Krishna 
Rajendra Wadeyar, the King of Mysore, on the completion of 25 years 
rule is inspiring. He said: 


On this day, when | complete the twenty-fifth year of my 
reign, | send my loving greetings to each of my dear people, 
with a heart full of solicitude for their happiness. With 
unceasing effort | shall, while life lasts, endeavour to promote 
their welfare and prosperity, and | pray that God may give 
me light and strength to achieve this, the supreme object of 
my life and rule. 


This ancient ideal holds good for all times to come and for all types 
of Government. 


HUMAN DUTIES TO PROTECT HUMAN RIGHTS 


The unique method evolved by the great thinkers who molded the 
civilization and culture of India was to secure the rights to every 
individual by creating a corresponding human duty in other individuals. 
They considered that sense of right always emanates from selfishness 
whereas the sense of duty always generates selflessness. 


They evolved a duty-based society in which the duty of every 
individual was to protect the right of others. They felt that the best method 
of protecting the human rights was to generate human duty 
consciousness. Such an ideal society did exist in this land in the hoary 
past. Every individual was conforming to Dharma [code of duties] and 
thereby protecting the right to happiness of other individuals. This is 
evidenced by a verse found in the Shanti Parva of Mahabharatha, which 
is as follows: | 


NAIVA RAJYAM NA RAJASEET NA DANDO 
NA CHA DANDIKAHA 
DHARMENIVA PRAJAH SARVE RAKSHANTISMA PARASPARAM 


There was neither kingdom nor the king, neither punishment nor the guilty to be 
punished. People were acting according to Dharma and thereby protecting one 
another. 
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What an ideal state of affairs, in that even in the absence of a 
government or police, people were happy. 


Therefore, every kind of human right evolved which became the 
values of Indian culture, based on the duty of every individual towards 
other individuals. For example, the duty of parents to maintain and 
educate their children, the duty of the head of the family or earning 
member to protect dependants and non-earning members and the duty 
of sons and/or daughters as the case may be to maintain their parents 
in old age, the duty of teachers towards their students, the duty of students 
towards their teachers, the duty of every individual in a family towards 
other individuals in the family and other members of the concerned 
human society, the duty of the State towards the citizens, and the duty 
of the citizens towards the State, were all created to protect the basic 
human rights. The creation of a duty in one individual necessarily 
resulted in the creation of a right in other individuals and the protection 
of such right. 


Therefore, instead of making right as the foundation of social life 
and establishing a right based society, the ancient philosophers of this 
land preferred to establish a duty based society, where the right given 
to an individual was the right to perform his duty. This fundamental 
approach to life has been clearly laid down and understood in all ancient 
literature. Vishnupurana declares thus: 


Bharat is great because it is a land of duty [Karma Bhoomi] 
in contradistinction to lands or right/enjoyment. 


Mahatma Gandhiji who personified all the human values evolved 
in India eulogised this idealism in the following words: 


India is essentially Karmabhoomi (land of duty) in 
contradistinction to Bhogabhoomi (land of enjoyment). [My 
Picture of Free India, p. 1] 


What is the significance? The answer is that according to the culture 
evolved in this land everyone owes a duty towards others. By this 
method the right of an individual was made a part of the duty of other 
individuals. 


It is significant that an eminent Western Jurist, Duguit [1859-1928], 
who was professor of Constitutional Law at the University of Bordeaux, 
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has propounded the theory that for peace and happiness of human beings 
it is necessary to establish a duty-based society. In this regard, he said: 


The core of the law lies in duty, which is the means of securing 
that each one fulfills his part in the furtherance of social 
solidarity. The only right which any man can possess is the 
right always to do his duty .... The reality is thus not the 
right but the duty. [R.W.M. DIAS, Jurisprudence] 


This has always been the basic value of life evolved in India through 
Vedic and other literature, which is incorporated in the most popular 
and significant declaration in Bhagvadgita [Ch II], which reads: 


HHUA Ret 


KARMANYEVAADHIKARASTHE 
Your right is to perform your duty 


The great message of this verse is that everyone owes a duty towards 
others and he has the right to perform his duty. It is by this process 
that human rights were sought to be created and protected. This is 
perhaps the best method, for unless the substantial number of individuals 
in a society are duty-minded / law or dharma abiding, no law, no police, 
no court can ensure happiness, if substantial number of individuals 
disregard duty and commit wrong against others. 


On an indepth study of this noble ideal, Max Muller in his lecture 
“What India can teach us” declared thus: 


lf | were asked under what sky the human mind has most 
fully developed some of its choicest gifts, has most deeply 
pondered on the greatest problems of life and has found 
solutions to some of them which well deserve the attention 
of even those who have studied Plato and Kant, | should 
point to India. And if | were to ask myself from what literature 
we here in Europe, we have been nurtured almost exclusively 
on the thought of Greeks and Romans, and of one Semitic 
race, the Jewish, may draw that corrective which is most 
wanted in order to make our inner life more perfect, more 
comprehensive, more universal, in fact more truly human, 


\ 
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a life, not for this life only, but a transfigured and eternal life 
— again | should point to India. 


Thus every Indian can be proud of his ancestors who not only 
declared “Loka samasta sukhino bhavantu’ [the entire humanity should 
enjoy happiness] but also declared “Vasudhaiva kutumbakam” [the entire 
world is one family]. 


We must preserve the ideal of human right to happiness and human 
duty of every individual to protect the human rights of others. It is 
a special obligation of our nation to spread this message of human duties 
to protect human rights to the whole world. 


This all pervasive human right viz. Right to happiness, which was 
evolved from times immemorial has influenced the judges of the 
Supreme Court to give a very wide interpretation to Article 21 of the 
Constitution which provides that “no person shall be deprived of his 
life and liberty except according to the procedure established by law”. 
On a superficial reading of the article, it might be understood that it 
means that no one should be arrested or punished with death sentence 
except according to law. But our Supreme Court judges, bearing in 
mind the Right to Happiness of all human beings, which is our national 
ideal, have given a very wide interpretation to the article. In the case 
of Shanti Star Builders Vs Narayan Khimalal Tolame [A.1.R. 1990 S.C. 
630], the Supreme Court held: 


The right to life would take within its sweep the right to food, 
the right to clothing, the right to decent environment and a 
reasonable accomodation to live in. The difference between 
the need of an animal and a human being for shelter has 
to be kept in view. For the animal it is the bare protection 
of the body, for a human being it has to be a suitable 
accommodation, which would allow him to grow in every 
aspect — physical, mental and intellectual. The Constitution 
aims at ensuring fuller development of every child. That would 
be possible only if the child is in a proper home. It is not 
necessary that every citizen must be ensured of living in a 
well-built comfortable house but a reasonable home 
particularly for people in India can even be mud-built thatched 
house or a mud-built fire-proof accommodation. 
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Applying the above principle, the Supreme Court has held that a 
workman cannot be denied minimum wages and any denial of minimum 
wages would be unconstitutional and it amounts to forced labour, 
exploiting the poverty of workman [People’s Union for Democratic 
Rights Vs Union of India, A.|.R. 1982 S.C. 1473). 


RIGHT TO HEALTH 


(I) There can be no dispute that there is no happiness without health. 
The Supreme Court has held that Right to Health of the workman 
in an industry is, therefore, a part of the fundamental right to life 
under Article 21 and has to be ensured. [Kirloskar Bros. Vs E.S.I. 
Corporation — 1996 (2) S.C.C. 682]. 


(Il) The Supreme Court has also held that the Government is duty bound 
to provide medical aid and medical facility to all in Government 
hospitals as the human right to life includes the right to medical 
care [Paschim Bangal Khet Mazdoor Samithi Vs West Bengal, A.1.R. 
1996 S.C. 2426]. 


Non-Citizens have the Fundamental Right to life and liberty:- 


The ancient Indian ideal or philosophy that ‘all should be happy’ 
[Sarve bhavantu sukhinaha] is incorporated both in Article 14 which 
confers right to equality and Article 21, which, as pointed out above, 
confers the right to happiness in every aspect of life, are made available 
to non-citizens also. Deliberately the Constitution makers used to word 
“person” in Articles 14 & 21 instead of “citizens” [See National Human 
Rights Commissions Vs Arunachal Pradesh A.1.R. 1996 S.C. 1234]. Thus 
the ancient Indian concept of human rights for all continues to influence 
our national life. | 


There are innumerable types of cases in which the Supreme Court 
upheld the human rights, all of which fall within the right to happiness. 


In the case of Consumer Education and Research Centre Vs Union 
of India [A.1.R 1995 S.C. 922], the Supreme Court held that the 
expression “life” in Article 21 includes the right to livelihood, better 
standard of living, hygienic conditions in the workplace and leisure. 


In another case the Supreme Court held that life insurance is 
necessary to ensure happiness in life to the dependants in the event 
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of the unfortunate death of a bread earner. Therefore, insurance premium 
rates must be within the paying capacity and means of the insured [A.1.R 
1995 S.C. TOUt: 


Arrest of innocent children on condition that they would be released 
only on the surrender of their accused father is violation of Article 21 
[Afzal Vs State of Haryana, 1995 (Suppt) S.C.C. 388]. 


Right to health is also part of the human right falling within the righi™ 
to life flowing from Article 21. Therefore, it is the duty of the State 
to provide health care to all [Kirloskar Brothers Vs E.S.! Corporation, 
1996 (2) S.C.C. 682]. 


Rape is violative of the right to life, which includes right to live 
with human dignity. It is not only an offence against the person of a 
woman but also a crime against the entire society [Bodhi Sattwa 
Goutham Vs Subhra Chakraborty, A.|.R. 1996 S.C. 922]. 


Hand cuffing of prisoners while taking them to court from jail and 
vice-versa is violation of human rights falling under Article 21 [A.LR. 
1996 S.C. 2299]. 


There are innumerable decisions upholding the various kinds of right 
to happiness as falling under Article 21. 


RIGHT TO EQUALITY 


Right to equality is perhaps the most valuable right without which 
happiness is impossible. Unjust discrimination always results in misery 
and unhappiness to those discriminated against. The Vedas, which 
constituted the primordial source of Dharma declared a charter of 
equality in the vedas. It is worth quoting. 


awe saera wd 
G weet age She I 


No one is superior (ajyestasa) or inferior (akanishtasa). 
All are brothers (ete bharataraha). All should strive for 
the interests of all and should progress collectively. 
(sowbhagaya sam va vridhuhu). (Rigveda, Mandala 5, 
Sukta 60, Mantra 5). 
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Uses F aga 8 at ails wa 
Oh human beings, all of you should 
Live together with mutual co-operation, 


Converse with each other in a friendly manner, 
Acquire knowledge having common ideals of life. 


> Wart Fa Sai: WAM SAM Far we fesory 


All your prayer and desires be similar and for common good 
All your get-together be without separatist feeling. 
All of you be united in thought, word and deed. 


VAM o sepia: SAM Beat az 
SAMA at Fat Gar az Aaerata | | 


Lest there be oneness in your resolutions, hearts and minds. 
Let the strength to live with mutual co-operation be firm in you all. 


(Rigveda, Mandala 10, Sukta 191, Mantra 4) 


Atharvanaveda — Samajnana Sukta 


AMT WoT Ae SAAT | 
TAM aaa Fe at FAA 
ART AAS || 
All have equal rights in articles of food and water. The yoke of the chariot of life 
is placed equally on the shoulders of all. All should live together with harmony 
supporting one another like the spokes of a wheel of the chariot connecting its rim 
and hub. 


Thus, the right to equality of all human beings has been declared 
in the Vedas, which were regarded as inviolable. In order to emphasise 
the dignity of individual, it was declared that all are brothers, which 
meant that all are children of God. Therefore, it was declared that no 
one is inferior or superior. Similarly, the verse in Artharvana Veda 
declared that all have equal right over natural resources and all were 
equally important as spokes in a wheel. Both the Rigveda and Atharvana 
Veda declared that co-operation between individuals is necessary for 
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happiness and progress. It is also of utmost importance to note that 
right to equality was made part of Dharma long before the State came 
to be established. 


It is equally interesting to refer to the contents of Article 1 and Article 
7 of the Universal Declaration of Human Rights. They read: 


All human beings are born free and equal in dignity and rights. 
They are endowed with reasons and conscience and should. 
act towards one another in a spirit of brotherhood. 


All are equal before law and are entitled without any 
discrimination to equal protection of the law. All are entitled 
to equal protection against any discrimination in violation 
of this declaration and against any incitement to such 
discrimination. 


This declaration, made in 1948, is similar to the declaration of 
equality made in Rigveda from times immemorial. 


Duty of State to give Equal Protection 


After the establishment of the State the obligation to protect the right 
to equality was cast on the rulers. It was made a part of the rules of 
Rajadharma, the Constitutional Law. 


aa Pay Yast MT AId GAA! 
AM GAOT Mes Fra: Ua AL | 


Just as the mother earth gives equal support to all the living beings, a king should 
give support to all without any discrimination [Manu IX-31]. 


This also meant that the kings were required to afford equal treatment 
to all the individuals in the same manner as a mother treated all her 
children. 


Article 14 of the Constitution is an injunction to the State not to 
deny equality before law and equal protection of the laws. In the 
celebrated and historic judgement of the thirteen judge bench of the 
Supreme Court of India in the case of Keshavananda Bharthi the Court 
held that the right to equality constitutes one of the elements of basic 
structure of the Constitution of India which cannot be amended or altered 
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even by Parliament [A.I.R. 1973 S.C. 1461]. In the case of Indira 
Sawhney, a nine-judge bench of the Supreme Court ruled that the State, 
while making special provisions for the backward classes, cannot destroy 
equality and therefore reservation should not exceed 50%. In the case 
of Unnikrishanan, a Constitution bench held that even while making 
admission to private colleges right to equality cannot be violated. 


There is a catena of decisions of the High Courts and the Supreme 
Court upholding and enforcing equality in matters relating to 
employment and admission to educational institutions and in every 
sphere of state activity. 


RIGHT TO EDUCATION 


Mahabharatha declared that acquisition of knowledge and its 
dissemination to the next generation was one of the four pious obligations 
of an individual. This aspect was highlighted by the Supreme Court 
in Mohini Jain’s case [A.I.R. 1992 S.C. 1858 at 1866]. Holding that 
the right to education must be regarded as a fundamental right it said: 


Indian civilization recognizes education as one of the pious 
obligations of the human society. To establish and administer 
educational institutions is considered a religious and charitable 
object. Education in India has never been a commodity for 
sale. [Para — 18] 


Again in the case of Unnikrishnan [A.I.R. 1993 S.C. 2178], the 
Supreme Court referred to the importance of education as emphasized 
in the Neethishatakam by Bhartruhari and held that the right to education 
is therefore part of the fundamental rights under Article 21 of the 
Constitution of India. 


RIGHT TO PRACTICE ANY RELIGION 


Whether to believe in the existence of God or not, is another matter 
in respect of which there was absolute freedom for every individual. 
Whatever that may be, those who believed in God, had the liberty 
to believe in any God by any name and to follow any religion of their 
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choice and to adopt any method of worship. Though basically every 
one among Hindus believed that God is one, on account of the aforesaid 
liberal approach, several names are given to God, according to the 
desires and choice of individuals and their need, such as God for 
protection, Goddess of knowledge, Goddess of Shakti [strength], 
Goddess of wealth, God of removal of obstacles, God of nature in the 
form of elements, God in the form of air, water, earth, light and tree 
etc. As a result, the number of Gods swelled, but without disturbing 
the belief that God is one. 


This probably is the mark of distinction of Hindu culture and 
civilization in the whole world. This broad outlook is found expressed 
in the following popular verse: 

STM at BA Wests ATTA 
PaCaTHEPRE Hes Wid TIA | | 
Just as the rain water coming down to the earth from the sky reaches the same 


ocean, obeisance to God may be in any name, but the destination is the same, by 


whatever name the God is called. 


This basic human right was sought to be protected by incorporating 
a specific rule in Rajadharma to the effect that the State was under 
a duty to protect every religion without discrimination. It reads: 


Sracaas USAT Ft HATS TAT | 
The king should afford protection to compacts of associations of believers of Veda 


[Naigamas] as also of disbelievers in Veda [Pashandis] and of others. 


[Dharmakosha p. 870] 


The above rule of Dharma is unique. It required the State to give 
equal protection not only to believers in God or Vedas, but also 
disbelievers. That is the width of freedom of thought, belief and faith 
recognised as the basic human right in Bharat, as part of Rajadharma 
which is secularism par excellence. Thus Dharma and theocracy are 
sworn enemies. Theocracy can’t exist where Dharma exists, just as 
darkness does not exist where there is light. 
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These principles of Raja Dharma guided all the Hindu kings and, 
therefore, throughout the history of India, spreading over thousands 
of years, there has been no persecution of any section of the people 
on grounds of religion or faith. Such was the force of Dharma. As a 
result, there has never been a Theocratic State in Bharatiya polity. It 
is for this reason that our Constitution confers the Fundamental Rights 
to all to practice any religion of their choice. 


Article 25 reads: 


25. Freedom of conscience and free profession, practice and 
propagation of religion: 


Subject to public order, morality and health and to the other 
provisions of this Part, all persons are equally entitled to freedom 
of conscience and the right freely to profess, practice and propagate 
religion. 


Similar is Article 18 of the Universal Declaration of Human Rights. 
Thus, Secularism is given the pride of place in our Constitution framed 
and adopted by the people. 


SPECIAL RIGHTS OF WOMEN 


Undoubtedly the right to equality and all other human rights are 
all applicable to men and women equally. However, the ancient 
Bharatiya thinkers considered that having due regard to the special 
attributes of womanhood, they require special protection, for it is 
indisputable that women are vulnerable to attack by men with evil 
propensities. It is a matter of common knowledge that offences against 
women by men has been a problem throughout human history and 
not vice-versa. Even at present, when we boast of modern civilization 
and scientific advancement, the rate of offences against women are 
on the increase every year. Men behave in inhuman manner against 
women. In particular sexual assault against women which is most 
heinous which ruins the whole life of a woman, is indulged in by many 
men who are nothing but demons in human form. The law enforcing 
agencies such as the police and the Courts come into the picture only 
after a woman suffers an irreparable injury and consequently they are 
not adequate to protect the rights of women. 
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As a solution to this problem, the ancient Bharatiya thinkers 
considered that the right to be protected was of utmost importance to 
women. They also came to the conclusion that the best method to protect 
the right was to ingrain the ideal of ‘Respect for womanhood’ in every 
individual and in particular in men through moral education right from 
the inception and at all levels of education. This was thought of as 
the best method by which the human right to protection could be secured 
to women. 


This right became the most cherished value of life from times 
immemorial in Bharat. Men were asked not to consider women as an 
object of mere physical pleasure but to regard them as divine treasure 
for family life. In view of the role assigned to women by Nature to 
be mothers, and in view of the fact that the mother is the dearest person 
on earth to an individual and in view of the intense love and affection 
of mother to her children, and her readiness to make tremendous 
sacrifices for the sake of her children, the mother came to be regarded 
as God incarnate (Mata pratyaksha devatha). Further, as every woman 
was a potential mother and possessed motherly qualities, the cultural 
value evolved was to treat mother as God and to treat every woman 
except in her relationship to a man as wife, as equal to mother. 


Hitopadesha of Narayana is a compilation of code of conduct. in 
that in his inimitable style, Narayana lays down the following directive. 


AAI WRAY eead | 
MAAAAY F Urata S wesc 111411 


A person who regards, every woman other than his wife as equal to his own 
mother, who regards wealth, which belongs to another as equal to a clod of earth 
and who regards every other individual, as his own-self, is an educated man in the 

real sense of the term. 


This value appears to have been created and cultivated assiduously 
as an antidote to sexual propensity of man, for, once the value that 
every woman is mother is ingrained in the heart of an individual, sinful 
thoughts of committing any offence against woman get destroyed. There 
can be no doubt that inculcating of such a value is the greatest safety 
against sexual propensity of man. The creation and maintaining of this 
value is really the most valuable contribution of Indian thinkers to 
humanity. 
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Apart from creating the value of respect for womanhood, there have 
been special provisions for protecting several human rights of women, 
in view of the disabilities and vulnerability of women to attack by men. 
Rules of Dharma created an obligation on the part of the male members 
of a family to afford protection to every woman at every age and stage 
of life. Further, under Raja Dharma it was the duty of the State to provide 
protection to women. The Rule of Dharma which made it the duty of 
male members of the family to afford protection to women reads: 


Toa tater BAR vat wef aaa | | 
Tae Cafae Yat A eat eareaea || 


Father protects the girl during her childhood, the husband protects her after 
marriage and her sons protect her in old age. At no stage a women should be left 
free. (Manu IX-3). 


On the basis of the last portion of the above verse, without reference 
to the earlier part and other verses in Manu Smriti, which strongly 
advocates that women should be honoured and must be assured of 
happiness [Ill-56-57-58-62-114], the criticism levelled against Manu 
Smriti has been that it wanted women to live like slaves of men 
throughout their life. Nothing can be farther from truth. 


The meaning and purpose of the aforesaid verse is that a woman 
requires and is entitled to protection at every stage of life. 
Correspondingly, it is the duty of the father, the husband and the sons 
to look after her as daughter, wife and mother respectively. It is the 
duty of the father to look after his daughter with all care, educate her 
having due regard to her aptitude including in art and crafts and music 
and celebrate her marriage. Thereafter, the fundamental duty and 
responsibility to maintain and protect her stands shifted to her husband, 
and thereafter when her sons become aged, that duty gets shifted to 
the sons. In fact, protection and care is essential to male children as 
well as aged fathers. However, special provision is made for women. 
Therefore, the real intention of the verse is to declare the obligation 
of the father, husband and sons to maintain and protect daughter, wife 
and mother respectively. It is not a directive to subjugate or dominate 
them. Therefore, to interpret the verse to the effect that a woman must 
be treated as a slave by his father during her childhood 
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husband after her marriage and by her sons in old age, and that she 
should be deprived of freedom throughout her life is wholly erroneous 
and perverse. 


This topic can be completed best by quoting what Kerry Brown, 
a British author, has stated in his book “The Essential Teachings of 
Hinduism” [Arrow Books, London, 1990] for ascertaining the real 
meaning of the controversial verse in Manu thus: 


In Hinduism, a woman is looked after not because she is 
inferior or incapable but, on the contrary, because she is 
treasured. She is the pride and power of the society. Just as 
the crown jewels should not be left unguarded, neither 
should a woman be left unprotected. No extra burden of 
earning a living should be placed on women who already 
bear huge responsibilities in society; childbirth, child-care, 
domestic well being and spiritual growth. She is the transmitter 
of culture to her children. 


The author has brought out clearly the real meaning and purport 
of the Smriti text. 


The important role assigned to women has been correctly identified. 
No doubt times have changed. We have women who are competent 
in various professions, avocations, and business as and are competent 
political rulers, bureaucrats, technocrats, advocates, judges and what 
not! In many cases, they have surpassed men. But the fact remains that 
their responsibility as mothers to look after the interests of their children 
and to transmit cultural values to them and to make them good citizens 
has not decreased but has increased in view of the greater chances 
of moral and material abandonment among youths in the prevailing 
hostile environment. Further, we are seeing that atrocities on women 
are increasing day by day. Obscenity is spreading like wild fire through 
cinematograph films and television, magazines and through commercial 
advertisements. These and similar such activities instigate onslaughts 
on women and tantamounts to a clear violation of human rights of 
women. Women’s organisations are craving for protection. It is for the 
reason that women are vulnerable to atiack in many ways by men, 
that the duty to afford protection to the person and property of women 
throughout their life had been made part of the rules of Dharma and 
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Rajadharma. This is indicated by two provisions of the ancient law of 
India. 


(i) Exception to Women’s Property from law of adverse 
possession: 


The provision of ancient Indian law regarding perfecting title to an 
immovable property by adverse possession was very strict, but was made 
inapplicable in respect of property belonging to women, State and 


temple. 
TANT SeTaCSy TREAT FT| 


No plea of adverse possession is tenable in respect of property belonging to 


women, State and temple [Katyayana, 330] 
(ii) Death Sentence for Rape of Women in Custody: 


POG TT TAT AE | 
aeareqay Yelararararat 2 fare | 
Capital sentence should be imposed for offence of rape committed against a 
woman arrested by an officer of the State [Kautilya’s Arthasastra, p.256]. 


(iil) Protection to Girls carried away by Force: 


FearedaEM HAM Aeaaie A GPT | 
ares fafsaear sat Ha ata ar Il 


If a damsel has been abducted and not given in marriage in accordance with law, 
she may lawfully be given to another man. She is as chaste as a maiden [Vasishta, 


p. 72-73, Dharmakosha, p. 1021]. 


The rule indicates that unless a girl is lawfully given in marriage 
following the procedure prescribed, the mere fact that a man [offender- 
kidnapper] carried her away, married forcibly and kept her as his wife 
forcibly, did not deprive her of having a legal and valid marriage. The 
concluding words, “She is as good as a maiden were obviously meant 
to impress upon the society that a girl being an unfortunate victim of 
an offence should not be looked down upon by the society. This 
provision is most humane, for if a girl were to become an unfortunate 
victim of sexual assault by a man and for that reason the society were 
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to reject social status and refuse to take her in marriage, it would be 
a case of most inhuman treatment and a calamity. Therefore, the above 
direction was incorporated in order to make her acceptable to the society 
as a virgin girl. 


The sanctity of the special right of women evolved in our culture 
has been emphasised by the Supreme Court of India in the case of 
Air India Vs Nergesh Meerza [A.I.R. 1981 S.C. 1829], while striking 
down a rule which provided that the services of an air hostess shall 
stand terminated on first pregnancy, in the following words: 


Coming now to the second limb of the provisions according 
to which the services of air hostesses would stand terminated 
on first pregnancy, we find ourselves in complete agreement 
with the argument of Mr. Setalvad that this is a most 
unreasonable and arbitrary provision which shocks the 
conscience of the Court........ “It seems to us that the 
termination of the services of an air hostess under such 
circumstances is not only a callous and cruel act but, an open 
insult to Indian womanhood — the most sacrosanct and 
cherished institution. We are constrained to observe that such 
a course of action is extremely detestable and abhorrent to 
the notions of a civilized society. Apart from being’ grossly 
unethical, it smacks of a deep rooted sense of utter selfishness 
at the cost of all human values”, [Para 80 at page 1850]. 


The necessity of providing special rights to women has been 
recognised in our Constitution. While Article 15(1) prohibits 
discrimination only on the ground of sex, clause (3) thereof authorises 
the State to make special provisions in favour of women. Accordingly 
several special provisions have been made in labour laws in favour 
of women employees. Special provision is required to be made in buses 
and trains by reserving seats or bogies. In a recent judgement, the 
Supreme Court has held that women should be given special protection 
at places where they work against sexual harassment. This ruling in 
effect reiterates the ancient Indian principle that women always require 
protection not because they are inferior but because of natural reasons. 
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Gender Discrimination 


Interpreting Article 21 read with the Protection of Human Rights 
Act 1993, the Supreme Court held that all forms of discrimination against 
women were violations of human rights [A.I.R. 1996 S.C. 101 1}. In 
another case the Supreme Court held that laws should be enacted to 
prevent or remove gender based discrimination [A.1.R. 1996 S.C. 1697]. 


The provisions of Article 15 which prohibits discrimination on the 
ground of sex are also intended to eliminate gender discrimination 
against women. From this it follows that the Muslim personal law 
regarding marriage which confer a right on a man to take as many as 
four wives and his right to divorce by a oral statement is a blatant violation 
of human rights of Muslim women and also Article 15(1). Therefore, 
the Supreme Court has declared that a uniform law regarding marriage 
and divorce as applicable to all the citizens is a mandate of the 
Constitution. It is indisputable that no woman tolerates her husband 
taking another wife or to get divorced at the whims and fancies of the 
husband. It is also against the dignity of individual and the basic human 
rights of Muslim women. But unfortunately this basic human right is 
denied to Muslim women, despite the constitutional mandate and 
Universal Declaration of Human Rights and the pronouncements of 
the Supreme Court in Shah Banu’s case (A.I.R. 1985 S.C. 945) and Sarala 
Mudgal’s case [A.I.R. 1995 S.C. 1531]. 


There can be no doubt that the pre-existing law which discriminates 
against women on grounds of sex and religion, being inconsistent with 
the fundamental human rights incorporated in Article 15, ceased to 
be law in view of Article 372 of the Constitution of India. But still it 
constitutes to be law. 


RIGHT TO EMPLOYEES FOR FAIR AND HUMANE TREATMENT 


The law relating to employers and employees incorporated in the 
Smritis required that employers should afford fair and humane treatment 
to their employees, apart from paying fair wages, both of which are 
basic human rights of employees. Sukraniti which is a compilation of 
Rajadharma and Vyavahara Dharma [Constitutional law and Civil and 
Criminal Law] indicates an advanced stage of development of Labour 
law. The object was to ensure the dignity of the individual employee 
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and to secure a decent living. Some of the relevant provisions were 
as follows: 


(i) Necessity to pay fair wages and decent treatment: 


J YT SayitHe Waa Ted HAT | 
WET ATR J SRP: I 
By payment of very low wages, employees (of the king) are likely to become his 


enemies and they are also likely to become plunderers of treasuries and cause 
harassment to the general public. [Sukraniti |] — 807-808]. 


ee 


Low wages, harsh treatment, insults, abuses and imposition of heavy fines or severe 
punishments are the causes of unrest among the employees. 


Satisfied by payment of adequate wages, promoted honourably, cheered up by 
gentle words and consoled in grief, the employees would never let down or desert 
their master. [Sukraniti 1] — 836-839]. 


(ii) Right to fair wages and bonus: 
HAAN HOT FaHTVaT | 
aM Yaad SAT Fara FaH 1 
Wages to be considered as fair must be sufficient to procure the necessities of life 
from out of the wages. The wage of an employee should therefore be a fair wage, 


so as to enable him to procure all the necessary requirements of life. 
[Sukraniti 11 — 805-806] 


The above provisions were not only intended to declare and protect 
the human rights of employees but also to ensure a cordial relationship 
between employees and employers, which is of utmost importance for 
the success of any administration, industry, trade or business. It is also 
pertinent to point out that one of the rules of Dharma specified in 
Mahabharata Shantiparva was “Samvibhaga” which meant an individual 
must share his wealth with others. This rule of Dharma applies with 
greater force to employers in that as they earn profit or wealth only | 
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with the labour of employees, they should not appropriate a lion’s share 
for themselves but must provide a reasonable share to the employees. 


Apart from paying the fair wages, the duty was cast on employers 
to treat the employees with courtesy and to console them in grief, to 
ensure cordial relationship between employer and employees which 
is essential for the success of any trade, business, industry or 
administration. Another humane provision was that any punishment 
imposed should not be harsh or disproportionate to the gravity of the 
charges. 


In Apastambha Smriti, [Vide Dharmakosha, p. 816], there is a 
provision regarding the foremost duty of a householder towards his 
domestic servants, which is exemplary. 


The Supreme Court has held in many cases that workmen are entitled 
to fair wages and better condition of services so that they and the 
members of their families live happily. The Supreme Court has also 
held that denial of minimum wages to workmen is unconstitutional 
[Peoples Union for Democratic Rights Vs Union of India — AIR 1982 
S.C. 1473]. 


RIGHT TO HUMANE TREATMENT IN CUSTODY AND IN PRISON 


Protection of human rights even when a person is apprehended by 
public servants for offences alleged to have been committed by him 
or even after he is convicted and sentenced to undergo imprisonment 
is also envisaged. Some of the provisions set out hereinafter throw 
considerable light on this topic. 


(i) Causing obstruction to the prisoners 


TAMPIAaRAa FAMRTSIATASTASIR 
Fan Tasey, Boorse ae HAA, TT 
APRICTAA TTP | | 


An officer who obstructs or causes to obstruct prisoners in their daily routine such 
as sleeping, sitting, eating etc., shall be liable to be punished with fines ranging 
from 3 panas and upwards [Kautilya p. 255, p. 235 — SJ]. 
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The Supreme Court has held in several cases that prisoners have 
the human right to have reasonable facilities in jail and that they should 
not ordinarily be handcuffed while being taken to court from jail and 
vice-versa [1995(3) S.C.C. 600}. 


(ii) Il-treatment of prisoners 


The superintendent of a jail is liable to be punished for his acts 
of commission and ommission as follows: 


(a) for putting a person in jail without disclosing the grounds for 
such detention — fine of 24 panas; 


(b) for subjecting prisoners of unjust torture — fine of 48 panas; 


(©) for transferring a prisoner to any other place or depriving him 
of food and water — fine of 96 panas; 


(d) for causing trouble to prisoners or receiving bribes from them 
— fine of middlemost amercement; 


(e) for beating a prisoner resulting in his death — fine of 1000 
panas; 


(f) for having sexual intercourse with the wife of a thief or of 
any other person (prisoner) who is dead — fine of middlemost 
amercement; and 


(g) for having sexual intercourse with an arrested woman in lockup 
— fine of highest amercement. [Kautilya, p. 255-235 - S]. 


The above rules indicate the extent of care taken and protection 
given to the human rights. Even when they are kept in lock-ups or 
condemned to jail by law. 


(iii) Offence of rape in custody 
SOI T AAT AT | 
atarazany Ferrara | fae | | 


Death sentence shall be imposed on an officer of the State committing rape on a 
woman who had been arrested. 
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These rules indicate that the commission of offence against citizens 
by State officers responsible for protecting them was viewed very 
seriously, with every justification. If an officer of the State, meant to 
protect the people, committed the offence of rape against a woman 
in lawful custody, he was to be sentenced to death. 


The eternal validity of the rules of Dharma on the topic of protection 
of human rights even in respect of persons in police custody or even 
in jail stands established by the fact that those rights have been read 
into Article 21 of our Constitution which confers the fundamental! right 
to life and personal liberty. For instance, Sunil Batra Vs. Delhi 
Administration (AIR 1980 S.C. 1579) was a case in which Mr. Justice 
V.R. Krishna lyer, speaking for the Supreme Court, said that keeping 
under trial prisoners with the convicts was a violation of human rights. 
The relevant portion of the judgement reads: 


The essence of the matter is that in our era of human rights 
consciousness the habeas writ has functional plurality and 
the constitutional regard for human decency and dignity is 
tested by its capability (Part 4). 


Prisons are built with stones of law and so it behooves the 
Court to insist that in the eye of law, prisoners are persons, 
not animals, and punish the deviant guardians of the prison 
system where they go berserk and defile the dignity of the 
human inmate. Prison houses are part of Indian earth and 
the Indian Constitution cannot be held at bay of jail officials 
dressed in a little, brief authority, when Part III is invoked 
by a convict. For when a prisoner is traumatized, the 
Constitution suffers a shock. And when the Court takes 
cognizance of such violence and violation, it does, like the 
hound of heaven, ‘but with unhurrying chase. And 
unperturbed pace, deliberate speed and majestic instancy’ 
follow the official offender and frown upon the outlaw 
adventure. (Part 5). 


To aggravate the malady, we have the fact that a substantial 
number of the prisoners are under trial who have to face their 
cases in Court and are presumed innocent until convicted. 
By being sent to Tihar jail, they are, by contamination, made 
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criminals, a custodial perversity which violates the test of 
fairness in Article 21. How cruel would it be, if one went 
to a hospital for a check up and by being kept along with 
contagious cases came home with a new disease. We sound 
the caution that prison reform is now a constitutional 
compulsion and its neglect may lead to drastic court action. 
(Para 15). 


In the case of D.K. Basu Vs State of West Bengal [1997 (1) S.C.C. 
416], the Supreme Court pointed out that there should be no violation 
of human rights by the officers of the State when an individual is in 
their custody. In this regard, the Court observed thus: 


In all custodial crimes what is of real concern is not only 
infliction of body pain but the mental agony which a person 
undergoes within the four walls of police station or lock-up. 
Whether it is physical assault or rape in police custody, the 
extent of trauma, a person experiences is beyond the purview 
of law (Para 12). 


Custodial violence and abuse of police power is not only 
peculiar to this country, but it is widespread. It has been the 
concern of international community because the problem is 
universal and the challenge is almost global. The Universal 
Declaration of Human Rights, 1948, which marked the 
emergence of a worldwide trend of protection and guarantee 
of certain basic human rights, stipulates in Article 5, that no 
one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. Despite the pious 
declaration, the crime continues and unabated, though every 
civilized nation shows its concern and takes steps for its 
eradication (Para 13). 


Fundamental rights occupy a place of pride in the Indian 
Constitution. Article 21 provides, “No person shall be deprived 
of his life or personal liberty except according to procedure 
established by law”. Personal liberty, thus, is a sacred and 
cherished right under the Constitution. The expression “life 
or personal liberty” has been held. 
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RIGHT TO IMPARTIAL AND SPEEDY JUSTICE 


One of the Five Fundamental duties of the state under Rajadharma 
was to render impartial and speedy justice. Some of the provisions were: 


1. The King should not delay trials as delay would result in miscarriage 
of justice. [Katyayana, 339]. 


2. In deciding cases the King should not allow himself to be influenced by 
irrelevant Considerations such as anger or greed [Sukraniti lV, 5]. 


These rules are equal to Article 10 of Human Rights. 
PROTECTION OF HUMAN RIGHTS EVEN DURING AND AFTER WAR 


That human rights were regarded as sacrosanct in this land, since 
times immemorial, is evidenced by the rules which prescribed that even 
during and after winning wars, certain human rights were required to 
be respected and protected. Some of them are: 


() Rules of warfare 


FT SAMA WH RIA | 
A BAN rea eatetaases: | | 
FO Sees FOS FT HST, 
FAT A A THAN AeA | | 
Tad 4 faeate Fa Ft Perey 


Fearerra ete ecbeat Geers Fee 
Let not the king strike with concealed weapons, nor weapons which are barbed, Poisoned 
or the points of which are blazed with fire. 
He should not strike, when he is on his chariot, one who is on the ground; 


He should not strike a person who is an eunuch, or who has surrendered or is fleeing 
from the battlefield or one who is sitting or accepts defeat, 


Nor one who is sleeping, nor one who has lost his armour, nor one who is naked nor 
one who is only a spectator, nor one who is engaged in fighting with another. 


Nor one whose weapons are broken, nor one who is afflicted with sorrow, nor 0 
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These are the restrictions on an honourable warrior, which every 
soldier must remember during war. 


This is the declared law of warriors, which a Kshatriya must not 
transgress, if he were to remain unblemished, when he is fighting with 
his foes in the battlefield. He should fight only in accordance with 
Dharma, which is, hence, called Dharmayudha. (Manusmriti, VII, 90- 
93-98). 


(ii) Treatment of conquered people 


(i) | Having fully ascertained the wishes of all the conquered people, let him place 


a relative of the vanquished ruler on the throne, imposing necessary conditions. 


(ii) Let him give recognition to the lawful customs of the inhabitants just as they state 
them (to be) and let him honour the new king (so appointed) and his personal 


attendants with precious gifts. (Manu VII, 203-203). 


(iii) Protection of the conquered people 


Geet RS aares + faa! 
FAT ASTRAY, vad | | 


Even when the conquered king has acted wrongly, the conqueror should not ruin 
his country, since he would not have had the concurrence of his people for his 


misdeeds. (Katyayana, 21). 


Laying down of such humane rules to be observed during and after 
war is the high watermark of the development and respect for human 
rights. 


In the above provisions we see that from the most ancient times 
rules for fair play in war were also laid down as part of human rights. 
The validity of these rights established by several rules and international 
covenants such as those that require conditions not to use poisonous 
gas or atomic weapons or not to bomb or attack civilians etc. 


A mark of distinction of the concept of human rights that has 
evolved as part of Bharatiya cultural values, has been that 
every human being has the right to happiness which is the 
most comprehensive human right within which all human 
rights are merged or covered. It is an all inclusive human 
right. This highest ideal of human life evolved in India, is 
incorporated in a short but meaningful manner in the most 
popular prayer: 


aa SAE ARaat aT | 


Sarve Janaha Sukino Bhavantu 


